For admission under Section 95 of IBC, pendency of proceedings under SARFAESI or
before the DRT does not bar initiation of insolvency resolution against a personal
guarantor, having regard to the independent nature of IBC proceedings and the overriding
effect of Section 238

The National Company Law Tribunal (NCLT) Mumbai Bench in the case of Canara Bank
vs Shweta Deepak Patel [IA(I.B.C)2976(MB)2025] dated April 06, 2026, has observed that a
document styled and worded as a guarantee, which records that the signatory
unconditionally and irrevocably guarantees repayment of the borrower’s dues, will be treated
as a contract of guarantee and not as an indemnity merely because it also contains language
that, as between the bank and guarantor, the guarantor is treated as principal debtor.

The Tribunal held that where the terms of the guarantee are on demand, a Section 13(2)
SARFAESI notice addressed to the guarantor and containing a specific demand to pay within
the stated period can amount to valid invocation of the personal guarantee. In such a case, the
guarantor’s default arises upon failure to comply within that demand period, and the date of
default for the guarantor may therefore be different from the borrower’s default/NPA date.

The Tribunal further held that for admission under Section 95/100 IBC, pendency of
proceedings under SARFAESI or before the DRT does not bar initiation of insolvency
resolution against a personal guarantor, having regard to the independent nature of IBC
proceedings and the overriding effect of Section 238. Even if the guarantee deed is challenged
on stamping, the application can still be admitted where debt and default are otherwise
established from other transaction documents on record.

The Tribunal observed on perusal of the agreement, that it was a guarantee agreement. It
noted that the respondent was expressly described as “Guarantor”, and the document
specifically stated that the guarantor would “unconditionally and irrevocably guarantee the
repayment of all amounts”. It therefore rejected the argument that the document was merely

an indemnity.

The Tribunal held that, in the facts of the case, the Section 13(2) notice dated 06.07.2024
constituted a valid invocation of the personal guarantee because it was addressed to the
borrower/ guarantor/ mortgagor/owner and specifically required the respondent to pay
within 60 days. On that basis, the Tribunal accepted 04.09.2024 as the correct date of default
for the personal guarantor.

The Tribunal expressly observed that it did not find any guarantee agreement for the GECL
and GECL 1.0 facilities. However, it held that the default in respect of the OCC facility alone
was above the statutory threshold of Rs. 1 crore, and therefore the Section 95 proceedings
were maintainable on that basis.

Further, the Tribunal rejected the objection based on differing dates of default for the borrower
and guarantor. It held that the guarantor’s obligation to pay arises after invocation of the
guarantee following default by the principal borrower, and that, here, the guarantor’s default
occurred on expiry of the 60-day period under the invocation notice, i.e. 04.09.2024.



At the same time, the Tribunal held that the insufficiency of stamping objection did not defeat
the petition because the bank had otherwise established the debt and default through other
transaction documents, including the acknowledgment of debt and renewed sanction letters
accepted by the personal guarantor.

Lastly, the Tribunal held that prior or parallel proceedings under SARFAESI and before the
DRT do not bar a Section 95 application. It relied on Section 238 of the IBC and noted that
insolvency proceedings under the Code are independent and are not invalidated merely
because other recovery proceedings are pending. The Tribunal accepted that the bank,
through its rejoinder, had filed statements of account with the Bankers” Books Evidence Act
certificate, which reflected disbursement to the corporate debtor. It therefore rejected the
respondent’s evidentiary objection.



